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Telephone;  831-373-1241

Facsimile: 831-373-7219

Attorneys for Pebble Beach Company

BEFORE THE CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Draft Cease and Desist REPLY BRIEF OF
Order No. 2008-00XX-DWR Against PEBBLE BEACH COMPANY
California American Water Company

L.
INTRODUCTION

The Pebble Beach Water Entitlement (the “Water Entitlement”) is a right to potable water
service from California American Water (“Cal-Am”), up to an aggregate of 380 acre feet
annually (“afa™), granted by the Monterey Peninsula Water Management District (“MPWMD?”)
and held by Pebble Beach Company (“PBC”) and over 500 other landowners who have paid hard
money for their portions of the Water Entitlement in order to finance and support the Pebble
Beach Wastewater Reclamation Project (the “Reclamation Project”™). Since its inception in 1994,
the Reclamation Project has conserved and reduced diversions from the Carmel River system by
almost 700 afa through 2005, and with the recent improvements of additional storage at the
rehabilitated Forest Lake Reservoir and desalination facilities at the Carmel Area Wastewater

District (“CAWD™) treatment plant, it will further conserve and reduce diversions by an
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additional almost 300 afa, for a total of approximately 1,000 afa by 2009. This conservation and
reduction of diversions from the Carmel River has occurred due to the substitution of reclaimed
(recycled) water for potable water previously used for irrigation of golf courses and recreational
open spaces in the Del Monte Forest area. The Reclamation Project would not and could not
exist without the continuing financial guarantees of PBC to pay the costs of the Reclamation
Project, which PBC committed to do in exchange for the granting of the Water Entitlement. As a
result of the Water Entitlement and the Reclamation Project, the “net diversions” by Cal-Am
from the Carmel River have been and are now substantially less than would have occurred if the
Reclamation Project had not been developed.

Consequently, the State Water Resources Control Board (the “State Water Board” or
“SWRCB”) has consistently supported the Reclamation Project and the Water Entitlement, and
has taken the position that Cal-Am may provide water with diversions from the Carmel River to
serve the Water Entitlement, up to 380 afa, over-and-above the diversion limits applicable to
Cal-Am under SWRCB Order 95-10 (“Order 95-10") or any modifications thereto.

PBC requests in these proceedings, on behalf of itself and the over 500 other owners of]
portions of the Water Entitlement, only that the State Water Board continue to recognize and
affirm its long-held position on the Water Entitlement as having the separate status described
above', with appropriate findings and modifications to the draft Cease and Desist Order (“CDO”)
if, indeed, a CDO is issued at all.

The foregoing summarizes the uncontroverted evidence and the position of PBC as
presented throughout these proceedings and in PBC’s Closing Brief?, Neither the Prosecution

Team nor any other proponent of the draft CDO takes any issue, in their Closing Briefs, with the

! As used in this brief, the term “separate status” means that the Water Entitlement is a
recognized right in accordance with its terms which Cal-Am may serve with diversions from the
Carmel River, up to 380 afa, not subject to any diversion limits or other restrictions imposed on
Cal-Am by SWRCB.

? Initially, PBC would like to make the following corrections to its Closing Brief. Footnote 11
should read “Exhibit PBC — 8, p. 1, emphasis added.” The remainder of text of footnote 11
belongs as footnote 12, with the existing text of footnote 12 deleted. “Facts” should be
capitalized in this text. Poppy Hills Golf Course was inadvertently omitted, and should be
added, as one of the golf courses irrigated with reclaimed water in footnote 13. On page 10, line
0, the word “must” should be “much”; on page 11, line 5, the word “setting” should be
“settling”; on page 13, line 12, the word “of” should be inserted between “thereof” and “the™;

and on page 13, line 15, the word “for” should be “far”.
H:\documents\tob.0j74p2u. doc 2.
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position of PBC with respect to the Water Entitlement. Indeed, the Prosecution Team and the

supporters of the draft CDO are not shy about claiming and relying on the benefits that have

accrued from the Water Entitlement through its essential support of the Reclamation Project. For
example, the Prosecution Team in Exhibit A to its Closing Brief counts on savings-to-come from
the Reclamation Project in attempting to prove that the draft CDO’s diversion reductions are
“reasonable” and achievable. And the Sierra Club and CRSA have consistently noted in their
testimony that supplying more water to the Carmel River Lagoon is the top priority for steethead
habitat enhancement’ — a position supported by the Monterey Peninsula Water Management
District and National Marine Fisheries Service® — and that surplus reclaimed water from the
Reclamation Project has in the recent past been utilized for this purpose and is the best source in
the near future to serve this purpose.

Nevertheless, notwithstanding its awareness of PBC’s p_osition, the Prosecution Team
simply does not address it in its Closing Brief, asserting generally that the Prosecution Team has
carried its burden of proof that Cal-Am 1is unlawfully diverting water from the Carmel River and
that the draft CDO is a rcasonable remedy.” Given the facts described above, it is difficult to
discern how or why the Prosecution Team would object to the Water Entitlement as having a
separate status under the draft CDO, as proposed by PBC, especially since suggesting otherwise
would be urging the State Water Board {o renege on its previous commitment consistently
recognizing the Water Entitlement’s separate status under Order 95-10. Indeed, it is perplexing

to the point of bordering on the incomprehensible that the Prosecution Team has not conceded

? Hearing Transcript Phase 2, Vol. III, Friday, July 25, 2008, p. 665 (Testimony of Dr. John
Wllhams) CRSA Exhibit 3, pp. 7, 10-11 (Testimony of Roy Thomas and Brian LeNeve).

* See Hearing Transcript, Phase 2, Volume 111, Friday, July 25, 2008, p. 910 - 11 (Testimony of
K Urquhart); Exhibit MPWMD - DF11,

> The Sierra Club, Carmel River Steelhead Association (“CRSA”) and the Public Trust Alliance
support the draft CDO principally on the basis that the asserted “illegal” diversions are
continuing to harm the steclhead and that further reductions in diversions will benefit steelhead
and related habitat, while the Planning and Conservation League supports the draft CDO to
provide an “incentive” o multiple parties and agencies to come up with a water solution, in each
case without addressing the Water Entitlement.
1{:\documentsitob.0j74p2u. doc -3
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such a modification to the draft CDO in its Closing Brief.®

That being the case, however, PBC cannot assume that the separate status of the Water
Entitlement will not be affected by the Prosecution Team’s unreasonable position or otherwise
raised in the Reply Briefs. Thus, in this Reply Brief we deal specifically with why the draft
CDO is not “reasonable” given its blanket diversion limit reductions without recognition of the
separate status of the Water Entitlement, and arguments that we speculate might be raised to

support a position that the Water Entitlement does not deserve such a status.

IL.
ELABORATION OF PBC’S POSITION ON THE WATER ENTITLEMENT

A. Undisputed Facts.

The pertinent facts concerning the Water Entitlement established by the evidence, which
facts are uncontroverted, are generally summarized above in the Introduction. Important
additional facts include the following:

" The Reclamation Project could not have been realized without the granting of the
Water Entitlement. No other public or private sources of funds were available to finance the
Reclamation Project, and without the Water Entitlement PBC would not have provided the
guarantees to finance it.

. The Reclamation Project has been $68 million undertaking, consisting of $34
million for the original project and $34 million for the recent project improvements. PBC alone
has spent almost $11 million covering its guarantee of the principal and interest on the bonds for
the original $34 million Reclamation Project, a figure that will continue to rise over time, in
reliance on the security of the Water Entitlement and the assurances of the State Water Board.;
Other property owners in Del Monte Forest (over 500 in number) have collectively spent
approximately $24 million to purchase portions of the Water Entitlement, the proceeds of which

have been used exclusively to finance the recent improvements to the Reclamation Project, in

S 1t is assumed that the other proponents of the draft CDO would not oppose the separate status
for the Water Entitlement in any CDO, given the obvious steelhead habitat benefits of the
Reclamation Project in reducing Carmel River diversions and the potential for enhancing the
lagoon habitat (as well as other important environmental benefits, such as reducing discharges to
the Carmel ASBS). Thus, it is understandable that these proponents do not take on the issue of

the Water Entitlement in their Closing Briefs.
HAdocumentsitob.0j74p2u. doc 4
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reliance on the security of the Water Entitlement and the assurances of the State Water Board.
PBC has guaranteed payment of the remaining amount of the $34 million cost of these
improvements.

= The benefit of the reduction in diversions from the Carmel River from the Water
Entitlement is even greater considering actual use of the Water Entitlement; as of May 2008 only
46.323 afa of the Water Entitlement was actually being used’, and full use of the Water

Entitlement is likely years away and may never actually occur.

B. SWRCB and PBC Position,
As discussed in PBC’s Closing Brief, the State Water Board has found on multiple

occasions for multiple reasons that 380 afa is available from the Carmel River system to serve
the Water Entitlement, In Order 95-10, the State Water Board specifically found that “[i]n return
for financial guarantees, the Pebble Beach Company and other sponsors, received a 380 af]
potable water entitlement from the District, based upon issuance of an appropriate right permit to
the District, for development within Del Monte Forest.”® In correspondence in 1998 specifically
addressing the issue, it found that “[a]s a result of the reclamation project and especially during
the interim period while the Del Monte Forest property is being developed, the net diversions
from the Carmel River to serve the Del Monte Forest properties will be less than the level that
would have occurred if the wastewater reclamation project had not been developed™ As a
result, the State Water Board has found that, under Order 95-10, “the 380 afa is available to serve

310

these projects”’ and that Cal-Am may serve the 380 afa Water Entitlement “provided that

diversions from the Carmel River do not exceed 11,285 acre-feet per year plus the quantity of]
potable water provided to Pebble Beach Company and other sponsors under this entitlement for
use on the Del Monte Forest properties.”“ The State Water Board has reiterated this position on
multiple occasions, as discussed in PBC’s Closing Brief.

‘The importance of the State Water Board continuing to recognize the separate secure

7 Exhibit MPWMD — SP10 (Monthly Entitlement Report, CAWD/PBCSD Recycled Water
PrOJect Entitlements).
Exhlblt PBC - 6 (Order 95-10, Footnote 2).
Exhlbxt PBC-7,p. 2.
Exhlblt PBC - 7 p. 2.
! Exhibit PBC - 8 p. L.
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status of the Water Entitlement cannot be overemphasized. Anything short of full recognition
and protection of the Water Entitlement as an unqualified right to water service from Cal-Am
defeats its very purpose. The Reclamation Project would not exist unless PBC had been assured
the Water Entitlement; PBC would not have guaranteed the financing without the Water
Entitlement, and no other sources were available to finance it. The Reclamation Project has now
been built and is operational (indeed with further improvements having been made) and all of the
benefits from it are being fully realized. Yet the Water Entitlement has not been fully utilized,
and thus the “benefit of the bargain” has not been even close to fully received by PBC and the
500+ other landowners who have paid for the Reclamation Project and its already-realized
environmental benefits. And the only way that “benefit of the bargain” can be received is to
absolutely protect the rights of the Water Entitlement.

Recognizing this, MPWMD in creating and granting the Water Entitlement, and PBC in
accepting the financial burdens associated with the Water Entitlement, insisted that the right to
water service embodied in it would be “iron-clad” and not subject to divestment for any reason.'
As such, under MPWMD laws and regulations13 and the commitments in the agreements
granting the Water Entitlement'*, water service (hookups) under the Water Entitlement cannot be
denied or cut off on account of any moratorium, water emergency, reallocation of water or other
circumstances that could cause a denial of water service.'> This is an essential attribute of the

Water Entitlement which distinguishes it from other “expectations” of water service, and it was

12 Except for one reason, which is not applicable, namely (as to PBC’s portion of the Water
entitlement) if PBC failed to carry through on s financial guarantees.

¥ See Exhibit MPWMD — SP8 (MPWMD Ordinances No. 39 and No. 109).

14 Exhibit PBC - 4 (Wastewater Reclamation Project Fiscal Sponsorship Agreement dated
10/3/89), p. 24, section 4.4; Exhibit PBC - 13 (Supplemental Financing Agreement dated
Pecember 15, 2004) p. 18, section 4.3 (8).

> See MPWMD — SP8, MPWMD Ordinance No. 109, Section Four, Rule 23.5.A (8) at p. 15:
“The Water Entitlement ... shall not be subject to reallocation pursuant to MPWMD Rule 30, nor
shall it be terminated or diminished by reason of any water emergency, water moratorinm or
other curtailment on the setting of meters for the Cal-Am systems, nor shall it otherwise be
subject to diminishment or revocation,” except for events not applicable here. This right
encompasses the right to “hookup” to the Cal-Am system through installation of meters, etc., 1.,
whatever is necessary to establish water service to the property. Once water service is
established, the users of the Water Entitlement are subject to the same rules applicable to other
existing customers of Cal-Am with respect to water use, including water rationing in 1ts various

phases.
Hidocuments\tob.0j74p2u. doc -6-
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and is within the power and authority of MPWMD to establish this essential right.'®

As mentioned, financially the Reclamation Project continues to operate only by virtue of]
payments by PBC on ifs guarantee of the principal and interest on the bonds for the original
project, since the revenues received from reclaimed water sales fall far short of covering such
costs; and the recent project improvements were made possible only by PBC’s guarantee of the
full costs of those improvements to the extent not covered by the proceeds of sales of portions of]
the Water Entitlement. The only consideration received and held by PBC for its continuing
financial support of the Reclamation Project 1s the assurance of the Water Entitflement as a vested

and secure right to potable water service. While it is acknowledged that in ifs agreements with

MPWMD PBC has agreed that it will not terminate its guarantees, in the event the security of the
Water Entitlement is called into question or denied (such as, among other possibilities, to result
in a breach of those agreements by MPWMD), the range of remedies that could be pursued by
PBC and multiple other parties could become so involved and financially costly that the
continued operation of the Reclamation Project could be seriously jeopardized.!” That is a result

that should be assiduously avoided by all available means,

I11.
CONTRARIAN ARGUMENTS WHICH HAVE NO VALIDITY

Arguments conceivably could be advanced to attempt to frustrate the Water Entitlement,
and persuade the State Water Board not to honor its long-standing commitment. For example, it
may be argued that the Water Entitlement is simply a contractual right established as a matter of
contract between MPWMD, PBC and Cal-Am, and SWRCB is not bound by or involved in
contractual issues and can ignore it. Aside from the fact that SWRCB has not in the past ignored
it but in fact supported it, the characterization of the Water Entitlement as merely a matter of]

contract is fallacious. MPWMD created the Water Entitlement, not by a contract, but through its

' The power and authority of MPWMD to grant the Water Entitlement with all of its rights and
incidents as described in the Fiscal Sponsorship Agreement (Exhibit PBC — 4) is not in question,
having been validated by the Superior Court in a final Judgment of Validation included as
Exhibit PBC — 4. The Judgment of Validation rules that the Fiscal Sponsorship Agreement is
“valid, binding and enforceable in all respects.” This includes the granting of the Water
Entitlement and the obligation to provide water under it.

'7 See Hearing Transcript, Phase 2, Vol. II, Thursday, July 24, 2008, p. 562 (Testimony of Mark
Stilwell).
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essential regulatory functions under the authority of the law which created MPWMD'®,
MPWMD under the MPWMD Law has broad power “to do any and every lawful act necessary
in order that sufficient water may be available for any present or future beneficial use or uses of]

5519

the lands or inhabitants within the district,” "~ including the power “to conserve and reclaim water

3320

for present and future use within the district,”” and in the aid thereof it has the power to

“establish rules and regulations ... to provide for the sale, distribution, and use of water Sl
That is exactly what MPWMD has done in this case, through the ordinances, rules and
regulations adopted by MPWMD creating and defining the attributes and rights associated with
the Water Entitlement and regulating Cal-Am pursuant to its powers to require Cal-Am to honor
and serve the Water Entitlement. This is what the Legislature created MPWMD to do, with its
legislative findings of the need “for conserving and augmenting the supplies of water by
integrated management of ground and surface water supplies ... and for promotion of the reuse
and reclamation of water.”** The only item of contract involved is the formal grant of the rights
of the Water Entitlement to PBC, in exchange for PB(C’s financial guarantees for the
Reclamation Project.

It may also be argued that the Water Entitlement can and should be served by Cal-Am
within the proposed diversion limits of the draft CDO; that the game has now changed and that 1t
no longer deserves its special status. However, it is clear that the Water Entitlement cannot be
securely served within the overall diversion limits applicable to Cal-Am. Again, aside from the
fact that the SWRCB has recognized the special status of the Water Entitlement for reasons that
have nothing to do with what the diversion limits actually are, this argument is based on the
faulty assumption that Cal-Am can adequately serve the Water Entitlement within the diversion
limits. As pointed out above, the bundle of rights embodied within the Water Entitlement

include an absolute right to hookup to the Cal-Am system irrespective of what the water situation

18 Statutes of 1977, Chapter 527, as amended, found in Deerings Water Code — Uncodified Acts,
Vol. 2, Act 610, Monterey Peninsula Water Management District Law, Section 1 et. seq.
(hereinafter cited as the “MPWMD Law™).

" MPWMD Law, section 325; Testimony of Darby Fuerst for Phase 1, p.5.
29 MPWMD Law, section 328 (¢).
2L MPWMD law, section 326 (c).
22 MPWMD Law, Legislative Findings.
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is — i.e., the right is not subject to whether Cal-Am is within its diversion limits, whether a
moratorium is in effect, or similar circumstances curtailing connections to the Cal-Am system.
The Prosecution Team itself recognizes that extraordinary actions (including moratoria) may be
required to stay within its proposed draft CDO diversion limits; this will not do to protect the
security of the Water Entitlement.

It may further be argued that the previous commitments made by SWRCB on the Water
Entitlement were intended only to apply in the context of Order 95 — 10, and in the supposedly
exigent circumstances requiring a CDO, those commitments are not applicable. As pointed out
in PBC’s Closing Brief, the exact opposite is true. The written commitments of SWRCB
indicate that they were intended to apply to any modifications of the Order 95 — 10 diversion
limits and are not dependent on Order 95 — 10. More importantly, perhaps, the reasons given by
SWRCB for recognizing the separate status of the Water Entitlement (net diversions are
decreased as a result of the Reclamation Project) are applicable and valid irrespective of what the
diversion limits actually are and completely independent of Order 95 - 10.

Finally, it may be argued that there is no appropriative right permit to support the Water
Entitlement. However, Footnote 2 of Order 95 — 10 says that there is an appropriative right
permit issued to MPWMD, and the Prosecution Team has not proved that there is not one.
Moreover, the question becomes essentially irrelevant when one considers that the State Water
Board’s corollary fundamental reason for recognizing the separate status of the Water
Entitlement (i.c., net reduction in Carmel River diveréions) is not dependant on whether or not a

permit exists.

Iv.
THE DRAFT CDO IS NOT JUSTIFIED OR REASONABLE

For the reasons stated herein, the Prosecution Team’s draft CDO cannot be considered

justified or reasonable without modification to assure the separate status of the Water
Entitlement consistent with PBC’s position.
On the more expansive question of whether the Prosecution Team has carried its burden

of proof of establishing that Cal-Am is unlawfully diverting water from the Carmel River and

Hdocurmentsitob.Qj74p2u. doc 0.
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that the draft CDO is a reasonable remedy, PBC believes that the Prosecution Team has not
carried that burden of proof for a variety of reasons, not the least of which is that the Prosecution
Team’s argument that the diversion limits of the CDO are reasonable, achievable, and protective
of public health and safety are clearly disingenuous and based on evidence that has been shown
to be not credible or trustworthy. Lack of available space precludes a greater exposition of]
PBC’s view.

V.
CONCLUSION

For the reasons stated herein, PBC respectfully urges the State Water Board to not adopt

the draft CDO in its present form and, if a CDO is to be adopted, that it include provisions to
recognize and affirm the separate status of the Water Entitlement generally consistent with the
Additional Finding and Additional Term of Order set forth in the conclusion of PBC’s Closing
Brief.

Respectfully submitted,
Dated: November 10, 2008 FENTON & KELLER

By: A%MM% WW

Thomas H. Jamison
Attorneys for Pebble Beach Company
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I, Jodi Horner, declare:

I am a resident of the State of California and over the age of eighteen years, and not a
party to the within action; my business address is 2801 Monterey-Salinas Highway, Post Office
Box 791, Monterey, CA 93942, On November 10, 2008, I served the within document(s):

[l

REPLY BRIEF OF PEBBLE BEACH COMPANY

by transmitting via email only the document(s) listed above to the email
addresses set forth below on this date from 2801 Monterey-Salinas Highway,
Monterey, California.

by placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at Monterey, California addressed
as set forth below.

by placing the document(s) listed above in a sealed envelope
and affixing a pre-paid air bill, and causing the envelope to be delivered to a
agent or deposited in a box or other facility regularly
maintained by for delivery.

SERVED VI4 EMAIL AND U.S. MAIL:

Division of Water Rights

State Water Resources Control Board
Attention: Paul Murphey

P.O. Box 2000

Sacramento, CA 95812-2000
wrhearing@waterboards.ca.gov

SERVED VIA EMAIL ONLY:

California American Water State Water Resources Control Board
Jon D. Rubin Reed Sato

Diepenbrock Harrison Water Rights Prosecution Team

400 Capitol Mall, Suite 1800 10011 1 Street

Sacramento, CA 95814 Sacramento, CA 95814

(916) 492-5000 (916) 341-5889
jrubin@diepenbrock.com rsato@waterboards.ca.gov

Public Trust Alliance Sierra Club — Ventana Chapter
Michael Warburton Laurens Silver

Resource Renewal Institute California Environmental Law Project
Room 290, Building D P.O. Box 667

Fort Mason Center Mill Valley, CA 94942

San Francisco, CA 94123 (415) 383-7734

Michael@rri.org larrysilver@earthlink.net

jewill@dcen.davis.ca.us
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Carmel River Steelhead Association
Michael B. Jackson

P.O. Box 207

Quincy, CA 95971

(530) 283-1007
mijattyiesbeglobal.net

City of Seaside

Russell M. McGlothlin
Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street

Santa Barbara, CA 93101

(805) 963-7000
RMcGlothlin@BHFS.com

Monterey Peninsula Water Management
District

David C. Laredo

De Lay & Laredo

606 Forest Avenue

Pacific Grove, CA 93950

(831) 646-1502

dave@laredolaw.net

City of Monterey

Fred Meurer, City Manager
Colton Hall

Monterey, CA 93940

(831) 646-3886
meurer(@ci.monterey.ca.us

California Salmon and Steelhead
Association

Bob Baiocchi

P.O.Box 1790

Graeagle, CA 96103

(530) 836-1115
rbaiocchif@gotsky.com

National Marine Fisheries Service
Christopher Keifer

501 W. Ocean Blvd., Suite 4470
Long Beach, Ca 90802

(562) 950-4076
christopher.keifer@noaa.gov

Calif. Sportfishing Protection Alliance
Michael B. Jackson

P.O. Box 207

Quincy, CA 95971

(530) 283-1007

mjatty@sbcglobal.net

The Seaside Basin Watermaster
Russell M. McGlothlin
Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street

Santa Barbara, CA 93101

(805) 963-7000
RMcGlothlin@BHFS.com

City of Sand City

James G. Heisinger, Jr.
Heisinger, Buck & Morris
P.O. Box 5427

Carmel, CA 93921

(831) 6243891
hbm(@carmellaw.com

Monterey County Hospitality Association
Bob McKenzie

P.O. Box 223542

Carmel, CA 93922

(831) 626-8636

info@mcha.net

bobmck@mbay.net

Planning and Conservation League
Jonas Minton

1107 9™ Street, Suite 360
Sacramento, Ca 95814

(916) 719-4049

jminton{@pcl.org

-

Division of Ratepayer Advocates
Max Gomberg

505 Van Ness Avenue

San Francisco, CA 94102

(415) 703-2002

mzx@cguo.ca. goV

PROOF OF SERVICE
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VIA U.S. MAIL ONLY:

City of Carmel-by-the-Sea
Donald G. Freeman

P.O. Box CC
Carmel-by-the-Sea, CA 93921
(831) 624-5339 Ext. 11

I am readily familiar with the firm's practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed on November 10, 2008, at Monterey, California.

Jodi Horner
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